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GOVERNMENT, POLITICS, AND LAW

Legal Risks to Employers Who Allow Smoking in

the Workplace

| Leslie Zemers, ML Meliah A, Thomas, JO, and Marke Ashe, M, MSH

There is mounting evi-
dence that docsuments the
dangers of axposure 1o 8c-
andhand srmoke, including in
the workplace. In states that
parmit workplace smoking.
amployers face significant
lagal risks from employess
who are exposed to second-
hand smoke on the jeb. Em-
ployars have baan held lakle
for employes sXposUre to Sec-
andhand smoke in numerous
cases, including those based
on workers' compensation,
state and federal disability
law, and the duty 1o provide
a sale workplace. Given this
liability risk, amployers should
wvoluntarily adopt smoke-Trag
workplace policies. Such poli-
cles do mare than Tulfill an
amployers lagal sbligation
o provide a safe workplace;
they also reduce the risk of
litigaticn, potentially reduce
workers” compensation pre-
miwms, and protect employ-
aag from harm. (Aar J Pubilic
Heafif. 2007:97:1376-1362. dei:
10.2105/AJPH 2006094 102}
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SCIENTIFIC EVIDENCE
AND SMOKE-FREE LAWS

Hesearch conducted during
the: past several decades clearly
documents that exposunes by sec-
endhand smoke cmses death
nnd disesse in nomnsmokers.
Some research indicates that
secondhand smoke = more
tazie and potentially more don
jpreronss than the smoke that i
directly inhaled by the
smoker, B Natipnally, the 1S
Exmvirammental Protectinn
Ageney has Tound secondhand
ke b be o risk to public
hezalth amd hins classifiend see
ondhand smoke o5 a group A
carcinogen, the mest dm:gnrmls
class al rJl.r'chlngen.m A revenl
report. from the: LIS surgeon gen
erl an the health consequences
of imenluntary exposure to o
baeon smivke conchcded that
there i na safe: kevel of expe
snre 1o secondhond smake and
neither sepamting smakers from
nensmckers nor installing venti

VT S

Ackigticmal research has fo-
cimed oo how exposure (e sec-
endband ancke affscs individ-
ual engplovees. For exanmple, a
major ares of research has fo-
oused on omarkers off seoond-
haned smake exposure m fluids
such as urme and saliva. Severnl
recent studies hove shown thad
empliyees sxposine b ssoond-
haned smake in the workplce
cmzses simifionnl increses m fhe
uptake of tobasocospecdic car-
cinogens ' In o naticnal study
ol ||n|m|'-'|king workiers, B[R
sure o secondhond smoks varied
sgmificantly by mmrml'iruu:" -
Higher leveds af exposime: wen:
observed in pecupational groups
that tened o be deseribed as blue
eollar or ssrvies, such ns wailers
i bartenders, and lower kevels
in groups that tend to be de
seried a5 while collar (e, of
fice workers).”
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Local Menu Labeling and State Law Preemption

l. INTRODUCTION

This memorandum will address the question of whether a local ordinance requiring
restaurants to provide nutrition information on menus or menu boards would be
preempted by any current provision of California state law. There are two parts of
California’s Health and Safety Code that arguably could be interpreted as preempting
local efforts to require nutrition labeling on menus. However, based on a plain but careful
reading of the con o h oo )
purposes, the bett:

labeling of nutritic

This memorandur

ool e AN ORDINANCE OF THE [ CITY / COUNTY JOF [____]
s — REQUIRING NUTRTION INFORMATION
The discussion i MENU LABELING AT CHAIN RESTAURANTS

precangfion sanc: Model California Ordinance Requiring AND AMENDING THE [____] MUNICIPAL CODE
Nutrition Information Menu Labeling The [ CityCounel ofthe Cits o of Superisors of the County o ] does xdin
- as follows:
I ERAREF at Chain Restaurants
a _ COMMENT: This is introductory boilerplate language that should be
In December 200¢ (Wlt h An notat Ions) adapted to the conventional form used in the jurisdiction.

adopted Regulatic

made_ publicly ave SECTION I FINDINGS. The [ City Council of the City of / Board of Supervisors of the
such information « County ] of [ ] hereby finds and declares as follows:

and placement rec

1513}’3'1 Pel?diﬂﬁ 3]1] Public Health Law & Policy WHEREAS, the federal government spends over $1 billion each year educating consumers
awsuit alleged th: : about nutrient levels and how to use those levels to determine which foods form a more health;
Tidueation Act of 180 Grand Avenue, Suite 750 diet; Y

Oakland, California 94612
Phone: (510) 302-3380 « Fax: (510) 444-8253
www.phlaw.org « info@phlaw.org

restaurant owners

‘WHEREAS, even educated consumers are denied the critical choice to make intelligent food

Based on the aboy purchases absent relevant nutrient disclosures, as evidenced by the following:

City regulation w:
solely on the fact

voluntarily provid
provided voluntar
requirements. The
all—or some reas
be preempted by t

¢ In a California field poll about the nutritional value of typical fast-food and restaurant
menu items, not a single respondent was able to answer all four questions correctly.
Less than 1% answered three out of four questions correctly, and only 5% answered
two out of four questions correctly. Nearly 68% were not able to answer a single
question correctly.

¢ An FDA-commissioned report concluded that without access to nutritional informa-
tion, consumers are not able to assess the caloric content of foods.

Presumably, unde
or state menu labe

Public Health Law & Policy is a project of the Public Health Institute.
*  One study illustrated that restaurant foods contain almost twice the number of calories

This model is provided for general information only and not offered or intended as estimated by consumers.

legal advice. Readers should seek the advice of an attorney when confronted with
legal issues, and attorneys should perform an independent evaluation. . . .
*  Another study showed that even trained nutrition professionals consistently underes-

timate the calorie content of restaurant foods by 200 to 600 calories;

‘WHEREAS, denying consumers the tools necessary to make informed food purchases un-
dermines and wastes the sustained and expensive efforts to educate consumers,

WHEREAS, obesity is one of the greatest public health challenges facing California, as evi-
denced by the following:

®  Obesity rates have doubled in children and tripled in teenagers over the past twenty
years. The rate at which obesity is increasing in California is among the fastest in the

country.

Model California Ordinance Requiring Menu Labeling—page 1
Public Health Law & Policy—November 2007




RESTRICTING FOOD AND BEVERAGE

ADVERTISING IN PUBLIC SCHOOQLS
A Legal Tosl for Adrecates
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LIMITING “JUNK-FOOD"” ADVERTISING
ON SCHOOL CAMPUSES

A Legal Q&A
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Built

Environment
“Police Powers”

State and local government can:

Regulate to protect the health,
safety, and welfare of residents

Broad and flexible authority

Regulations must be rationally
related to a government interest

Limit: cannot infringe on
constitutional rights



Built
Environment

Police power is expressed
through:

Land use authority
o General/Comprehensive plans
o Zoning controls
o Conditional use

General authority to regulate

Ability to enforce
o Incentives
o Fines
o Other penalties



Communities have used land use
powers to improve public health:

Obesity
Built Tobacco & alcohol proliferation
Environment |
Asthma prevention
Aging in place

Violence prevention

Global climate change



Built

Environment
Obesity Prevention

Implement pedestrian-
and bike-friendly zoning

Restrict fast food drive-
through restaurants

Require fresh food in
corner stores



—  |mplement pedestrian-
Built and bike-friendly zoning

Environment ——  Restrict fast food drive-
through restaurants

Require fresh food in
corner stores
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